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WorkSmarts Virtual Seminar

Conducting Effective
Workplace Investigations:
A Practical Guide for Employers

<]
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M. Elizabeth (“Beth”) Nillen SpencerFane“



Disclaimer !

» The information provided in this presentation does not and is not intended to
constitute legal advice.

 Information in this presentation may not constitute the most up-to-date legal
or other information.

* The information and content provided is for general informational purposes
only.
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Today’'s Roadmap

» The Value of the Investigative Process
 Investigation Triggers

» Phases of the Investigation

* Planning the Investigation

* Compiling and Communicating the Findings
+ Closing the Investigation

» Post-Investigation Considerations
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Investigation Triggers
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When to Investigate?

When employer receives an internal complaint

or observes:
* Policy violation
 Discrimination
« Harassment
* Incivility
* Bullying
* Workplace violence
« Other inappropriate or illegal behavior
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When to Investigate?

* When an employer receives a complaint or
inquiry from a government agency

When there is a threat of litigation

Following an accident or workplace injury

Or...When faced with generalized
complaints, overall discontent, or high
turnover involving a specific manager or
department
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An Investigation is Necessary — Now What? !

1. Assess the severity of the complaint

Prepare findings, standard of proof, and create report

2. Decide who should conduct the investigation Ej
3. Define the scope of the investigation v

RV 4
4. ldentify withesses and relevant documents — v
5. Conduct interviews v

-

6.
7.

Close the investigation
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The Investigative Process
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Steps of an Investigation

Define
Scope




Defining the Scope
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Defining the Scope

 ldentify scope at the outset
» Specific issues or events to be investigated
* Relevant time-period
* Locations or departments involved

* Confirm scope with stakeholders up front
If need more information first, update scope ASAP

* Avoid scope creep as investigation

progresses

* Don’t go down rabbit holes
Gather just enough details to update stakeholders
Refocus interview
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Making a Plan
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Making a Plan !

* Who will conduct the investigation « Prepare interview questions

* |dentify the “key” withesses™ « Consider confidentiality issues

- Gather documentation for review (more on this later)

* Process for updating stakeholders
while maintaining impartiality

* Consider whether witnesses are union members
hﬂ
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Deciding WHO is the Investigator

(A

CHIEF PEOPLE DFFICER

14

v Not the manager/supervisor
v" Impartial non-witness

v"HR personnel/EEO Officer
% unless C-Suite/HR Department

% unless impartial
v Licensed third party

v" Specialized expertise

(extremely helpful in certain cases)
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ldentifying and Interviewing Witnesses

Complaining employee

Accused employee (if any)

Any other witnesses or involved
parties
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Interviewing Witnesses

16

Determine how witnesses will be
contacted

Provide privacy
« Off-site location?

No retaliation policy reminder

Request confidentiality (as much as
possible)
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Interviewing Witnesses: Asking Good .
Questions

Open-ended:
funnel questions
Who, What, When,
Where, Why, How?

Simple, singular
questions
(not compound)




Interviewing Witnesses: To Record or Not

Record?

Pros:

+ Creates reliable record

+ Increases Investigator’s focus
+ Limits attack on investigation

+ May be required

18

Cons:

Increases witness anxiety
Decreases confidentiality
Increases cost

Delays investigation
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Interviewing Witnesses: Troubleshooting !

Situations that may arise with witness interviews:

* Witness recording interview

* Non-union witness requests employee representative at interview

* Refusal to be interviewed

* He said/she said — 50/50 situations

 Information provided outside scope of investigation but that could create

liability
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Gathering Documents

20

Personnel files/disciplinary records
(if did not review initially)

Relevant policies/procedures

Make list of any additional documents

or information witnesses will provide
 If readily available, get it now

« Take a picture, have it emailed or texted
* Post-interview follow-up when needed

Think about confidentiality and legal
concerns

Beware of illegal information
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Preparing the Report

* Type of report
e Written or verbal

* Topics to include:
 Intro, dates of Investigation
« Scope, methodology, independence,
Standard of proof (PofE)
Witness list; document list
Timeline (see next slide)
Evidence
Analysis of facts
Credibility assessment
Conclusion

* Proofread

« Separate follow-up memo?

1=
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Preparing the Report: Communicating the Timeline

Company Annual

Party — Incident New Leads List
January 15, February 12, March 15,
2025 Ms. Smith alleges Mr. 2025 Mr. Waters gave new 2025
Ms. Smith Hired Waters “walked her to hotel client prospect lead list
room and grabbed and to all other sales staff
Mr. Waters hires kissed her” and Ms. Smith except for Ms. Smith
Ms. Smith told him “not interested”

Ms. Smith’s 1st Discipline Transfer
Performance . Mr. Waters transfers
March 3, Review February 1, Mr. Waters issued March 5, Ms. Smith to different
written discipline to o
2024 2025 Ms. Smith for 2025 sales group “due to
v’ “Top sales “substandard sales poor sales X
performer” presentation efforts” performance

v “Most new clients”
11
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Communicating the Findings !

* Audience

* FOIA considerations
 The board vs. CEO

« Maintain confidentiality and privacy

11
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Confidentiality and Privilege
Considerations
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Confidentiality and Privilege Considerations !

) Attorney client/work product ) Disclosure requirements

Privacy of complainant Employer policies

) Public records laws

) Thorough investigation
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Other Confidentiality Concerns — Health Care

HIPAA

« Does not include health information employer has about employee learned in course of

employment
+ Keep it confidential (locked), but it is not PHI

» |f employer is a health care facility, be mindful investigation may reveal PHI if employee is a

patient or if the facts involve patients
+ If outside investigation, consider Business Associate Agreement

Mandatory Disclosure Requirements

+ If investigation reveals
« Patient abuse, neglect, exploitation
* Unprofessional conduct under professional licensing board
* Implicates anti-kickback concerns

1!
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Post-Investigation Considerations

Record retention

*  What documents should be retained

*  How long should a record be kept?

* Consult with counsel before destroying or otherwise
discarding any documentation

Personnel management
* Policy changes?

* Trainings?
 Disciplinary action?

* Employee coaching?

Document post-investigation plan

Consider need for workplace culture/climate/pulse survey

27

1=

SpencerlFane



Other Confidentiality Concerns

» Protecting trade secrets

« Confidential information
* Personnel files
« Highly sensitive business records
* Financials

11
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Closing out the Investigation
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Post-Investigation Considerations

* Following up
« Communicate with the complaining employee to ensure that the misconduct has not
recurred and that employee has not perceived any retaliation
- Communicate with the supervisor of the accused employee to see if there have
been additional issues

* Document
» Actions taken as a result of the investigation, as well as the reasons those actions
were taken
 If no action was taken, document the reasons why

11
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Recap: The Value of Investigations
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Thank Youl!

Loren Foy M. Elizabeth (“Beth”) Nillen
Of Counsel Of Counsel

Kansas City Phoenix

816.292.8364 602.333.5470

Ifoy@spencerfane.com bnillen@spencerfane.com
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