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ERISA Fiduciaries

« Two types of fiduciaries under ERISA:
* Named fiduciaries
« Designated in plan document
* Functional fiduciaries

» Exercises any discretionary authority or control concerning the management of the plan

* Has any discretionary responsibility in the administration of the plan

« Each may have personal liability for fiduciary “breaches”
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Selecting/Monitoring PBM is a Fiduciary Act

* An act by the named fiduciary (i.e., plan administrator)

« Or, an act by a functional fiduciary

» Exercising discretionary authority over management of the plan

» Discretionary responsibility in administration of the plan
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Fiduciary Rules Implicated

* Prudent expert rule
« Duty to monitor

» Prohibited transaction rules (and exemptions)



PBM-Related Fiduciary Duties

* Prudent expert rule ... fiduciaries must discharge their duties:

» With the care, sKkill, prudence, and diligence under the circumstances then
prevailing that a prudent person acting in a like capacity and familiar with such
maftters would use in the conduct of an enterprise of a like character and with like
aims.
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PBM-Related Fiduciary Duties !

* Duty to monitor ...

“At reasonable intervals the performance of ... other fiduciaries should be
reviewed by the appointing fiduciary in such manner as may be reasonably
expected to ensure that their performance has been in compliance with the
terms of the plan and statutory standards, and satisfies the needs of the

plan.”
29 C.F.R. § 2509.75-8
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PBM-Related Fiduciary Duties

* Prohibited transaction rules

+ Payments to “parties-in-interest” from plan assets are generally prohibited
transactions (under ERISA § 406(a)).

+ “Parties-in-interest” include service providers (i.e., PBMs).
 ERISA § 408(b)(2) provides an exception.
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Prohibited Transactions

» Section 408(b)(2) exemption
» Statutory exemption from P/T rules for payments to service providers, so long as:
« Services are “necessary” for establishment or operation of plan.
» The contract/arrangement is “reasonable.”
* No more than “reasonable compensation” is paid to service provider.

» Excessive fees are unreasonable; unreasonable fees create non-exempt prohibited
transactions.
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Prohibited Transaction Claims Expected to !
Proliferate

 The U.S. Supreme Court clarified ERISA’s prohibited transaction rules this
term (Cunningham v. Cornell Univ.).

 Plaintiffs need only allege the existence of the transaction (not the absence
of the exemption) to state a claim.

» Plan fiduciaries must prove the exemption (i.e., that fees were reasonable)
as an affirmative defense.
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What is a “Reasonable” PBM Fee? !

» Requires an understanding of the fee structure and services provided.
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The Plaintiffs’ Bar is Paying Attention

« The playbook is already written and available

Two decades of 401(k)/403(b) plan litigation

A lower bar for ERISA prohibited transaction claims after U.S. Supreme Court’s
Cornell Univ. decision this spring

« Cases are making their way though the system

Lewandowski v. Johnson and Johnson (D.N.J. Jan. 24, 2025) amended complaint
filed in March.

Stern v. JPMorgan Chase (S.D.N.Y. Mar. 13, 2025) (motion to dismiss pending)

Navarro v. Wells Fargo (D. Minn. July 30, 2024) (motion to dismiss filed June 12,
2025)
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Retirement Plan Litigation Analog

. : Refined

401(k)/403(b) § 408(b)(2) Fiduciary Class Action Fiduciar
Plans Disclosures Complacency Litigation y
Process

Transparency
Initiatives (CAA, § 408(b)(2) Fiduci Class Action Refined Fiduciary
LU HETE Price Disclosures Cor:]pL:gferzcy Litigation Process
Transparency, TiC)
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What Should Fiduciaries Know About PBMs?

What services does the PBM provide?

How (and how much) is the PBM paid (directly and indirectly)?

What does the PBM do with prescription drug rebates?

How do you benchmark and monitor your PBM?

What red flags should you look for in PBM agreements?
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Basic Pharmacy Benefit Management (PBM)
Functions




Claims Adjudication

» Mechanics of communicating between the pharmacy and the PBM or payer
at the point of sale

 Pricing options:
* Per claim
« Bundled into global admin services fee per claim

« Percentage of claim amount or flat $ per claim
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Pharmacy Network

« Based on PBM’s contracts with pharmacies, determines where members fill
prescriptions.

» Options: open/broad, limited/narrow, tiered, custom, grace fills

* Pricing
» Dispensing fee per claim
» Guaranteed (with spread opportunity) or pass-through pricing
* Ingredient cost
» Guaranteed (with spread opportunity) or pass-through pricing

* “Lesser of logic”
« Typically three-year pricing that improves over time

11
SpencerlFane



Manufacturer Rebates

« Based on the PBM’s agreements with manufacturers, typically for brand
drugs only

« Payment options
» Pass-through, guarantee, “best of both”

» Typically three-year guarantees that improve over time
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Formulary Design and Maintenance

« Formulary design and maintenance
* Clinical assessment
* Value assessment
» Disruption analysis
 Pricing
« Typically priced in global admin fee (percentage of claims or flat $ per claim)

» Additional fees for customization
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Utilization Management

 Utilization management

» Utilization review

Prior authorization

Step therapy

Appeals

Override processing

 Pricing
« Typically priced in global admin fee (percentage of claims or flat $ per claim)

» Additional fees for customization
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Other Services

« Clinical programs (typically flat $ PMPM fee)

« Medication therapy management (typically flat $ per review fee)
* Intensive appeals (typically flat $ by level of appeal, per appeal)
* White labeling and other customization

« Data analysis and reporting

* Etc.

11
SpencerlFane



PBM Industry — Vertical Integration
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PBM Contracting — What Can Fiduciaries Do? !

« Know that most PBMs are not fiduciaries.

« Understand and model the pricing of each component of the contract.

« Pay attention to the definition of “rebates” and timing of rebate payments.
» Note what is excluded from guarantees.

« Pay attention to the definition of “marketplace changes” or other factors that
void guarantees.

» Require advance notice of changes.

« Watch for fee escalations, particularly for percentage-based fees.
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PBM Contracting — What Can Fiduciaries Do? !

* Include service level guarantees (and actually measure them).
» Negotiate for market checks (and actually conduct market checks).
» Negotiate for audit rights (and actually audit).

» Consider if commercial use of plan data, or de-identified plan data, will be
permitted.

« Try to use the plan’s business associate agreement.

« Pay attention to indemnification and limitations of liability, particularly for
breaches of the business associate agreement.
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Thank You!

Greg Ash Beth Siemer
Partner Partner
Overland Park, KS St. Louis, MO
913.327.5115 314.333.3806

| gash@spencerfane.com bsiemer@spencerfane.com
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