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The U.S. Environmental Protection Agency’s (EPA) regula-
tion on “air quality monitoring data influenced by excep-
tional events,” known as the Exceptional Events Rule (the
Rule),! may significantly impact and be impacted by the fu-
ture of U.S. air quality, including air quality modeling and
monitoring and a wide range of related topics. The Rule
allows EPA, in response to proposals (i.e., demonstrations) by
state, local, or tribal air agencies, to exclude qualifying high
air concentration readings for U.S. Clean Air Act (CAA)
criteria pollutants where such readings were caused by
“exceptional events,” when calculating design values to
determine compliance with the U.S. National Ambient Air
Quality Standards (NAAQS). Such data exclusion can have
regulatory impact, including avoidance of an area’s classifica-
tion as nonattainment. Occurrences that might qualify as
exceptional events include but are not limited to wildfires,
prescribed fires, high-wind dust events, stratospheric intru-
sions, chemical spills, volcanic activities, and natural disasters.
This article introduces a variety of considerations relevant to
the future of the Rule.

Wildfire Emissions

Recent domestic and international wildfires have emitted sig-
nificant quantities of criteria pollutants into U.S. ambient air?
and are the subject of state efforts to exclude event-related
data pursuant to the Rule. Wildfire severity and annual im-
pacted acreage has increased recently.? The Rule and EPA
guidance have long addressed wildfires, but EPA is currently
taking additional action in response to the above trends.#

Response to wildfire trends will impact and be impacted by
developments in air dispersion, transport, chemical transfor-
mation, and deposition modeling, and air quality monitoring.
For example, in 2024 EPA rolled out data visualization and
comparison tools that EPA developed to help air agencies
identify and evaluate event-influenced fine particulate matter
(PM, 5) data for potential exclusion, identifying which
impacted days affect design values and whether the events
have regulatory significance. Also, in 2021 EPA launched the
Wildfire Smoke Air Monitoring Response Technology pilot
program to provide air quality monitoring equipment in
areas affected by wildfire smoke with limited or no monitor-
ing equipment.® The program loans sensors and mobile
monitors that can be attached to vehicles to provide air qual-
ity information at different locations during smoke events.

States will likely harness improved monitoring and modeling
practices in efforts to avoid non-attainment. As modeling
and speciation capabilities improve, states may increasingly
submit demonstrations for events occurring far from the
downwind exceedance (thus, likely to involve more interven-
ing influences to control for), and state desire to submit such
demonstrations may drive such improvements. States may
test innovative methods for demonstrating the requisite
“clear causal relationship” between exceptional events and

air quality readings (intentional release of tracer chemicals at
the site of events seems a possibility). Already, states rely on
subject matter experts at the National Oceanic and Atmos-
pheric Administration and the National Aeronautics and
Space Administration for assistance with satellite plume
analysis. As an example of the alternative explanations states
must anticipate, and the intervening influences states must
control for, an environmental nongovernment organization
(NGO) recently argued in litigation that certain high read-
ings were caused by lifting COVID restrictions, not wildfires.

Wildfires implicate international relations, as demonstrated
by smoke from 2021 and 2023 Canadian wildfires impact-
ing air quality of numerous U.S. states. Minimizing the
impacts of wildfire emissions may increasingly require inter-
national collaboration. International smoke also implicates
the Rule’s provision® that the usual required demonstration
that an event was “not reasonably preventable or control-
lable” does not require states to address the prevention and
control measures taken outside their state border. The text
of the CAA does not include this exemption, although EPA
has cited legislative history in response to past critiques on
this subject.

Critics of the Rule’s application have argued that wildfires
and other events have become so frequent that they are
no longer exceptional and therefore are not eligible under
the Rule. This argument is sometimes made in a simplistic
manner that overlooks the structure of the Rule, which does
not simply hinge on a certain type of event’s frequency. If
made thoughtfully, this argument invokes the question of
whether an event qualifies as natural or instead caused by
human activity. If natural, there is no limit on reoccurrence
in the Rule, thus prevalence does not render an event
ineligible. Natural events are defined as “an event and its
resulting emissions, which may recur at the same location,
in which human activity plays little or no direct causal role.
For purposes of the definition of a natural event, anthro-
pogenic sources that are reasonably controlled shall be
considered to not play a direct role in causing emissions.””
Increasing wildfires may lead critics to argue that human
activity played a causal role in wildfires, or that individual
fires do not meet the “not reasonably controllable or
preventable” requirement.

The Rule might contribute to future incentivizing and
enabling of improved wildfire prevention and mitigation,
including prescribed burns, fire suppression, and improved
land management. The U.S. Government Accountability
Office recently identified a need for improved incentivization
of prevention efforts, suggesting this might be accomplished
by stricter application of the Rule or even CAA legislative
change.® EPA recently has taken steps to remove barriers

to states achieving exclusion for high readings caused by
prescribed burns, a valuable wildfire prevention tool.?
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Efforts to incentivize prevention and mitigation implicate the
Rule’s presumption that if a wildfire occurs predominantly
on wild land, it was “not reasonably preventable” and “not
reasonably controllable” (both are criteria of the CAA and
the Rule), unless EPA determines there is compelling con-
trary evidence.'® EPA justified this presumption, which is not
in the CAA itself, by saying preparation time and on-site
resources to prevent or control the initiation, duration or ex-
tent of a wildfire are limited because wildfires are unplanned
and occur on remote, rugged land; wildfires present risk of
property damage, ecosystem damage and loss of life, which
is a strong motivation for suppression and control efforts;
“[tlherefore, ... it is not useful to require air agencies to in-
clude in their individual wildfire exceptional events demon-
strations descriptions of prevention and control efforts
employed by burn managers/wildfire responders to support
a position that such efforts were reasonable.”!? This justifica-
tion may be open to criticism that motivation and informa-
tion do not guarantee adequate funding, which is necessary
for reasonable prevention and control.

Also, the Rule’s definition of a wildfire includes fires caused
by unauthorized activity or accidental human-caused actions,
or a prescribed fire that has developed into a wildfire. That
definition seems in tension with the presumption that wild-
fires on wild lands were not reasonably preventable or con-
trollable. Further, “a wildfire that predominantly occurs on
wildland is a natural event,” meaning the “unlikely to recur
in the same place” requirement does not apply. EPA stricter
application of the Rule (by amending the rebuttable pre-
sumption or otherwise) might incentivize states to increase
prevention and mitigation funding. EPA's level of interest in
this type of incentive is not clear; recent EPA publications on
the Rule and wildfires seem more focused on streamlining
exclusion of wildfire-influenced data (via tiering and other
methods) than on using the Rule to incentivize prevention.'2

Climate Change

Climate change may contribute to increasing prevalence
and severity of exceptional events, including wildfires (via
drought and extreme heat) and severe winds,'® prompting
increased volume of state demonstrations. Wildfires have
potential for a negative feedback loop, with climate change

causing increasing prevalence and severity of wildfires, and
wildfires contributing to climate change by releasing carbon
dioxide (CO,) during combustion (and decomposition), and
decreased forest capacity for CO, absorption. Using the
Rule to incentivize wildfire prevention and mitigation may
also combat climate change.

Environmental Justice

EPA may increasingly consider environmental justice (EJ)
implications as it applies the Rule, as part of EPAs own EJ
emphasis and in response to outside pressures. A commenter
on EPAs 2023 approval of a Michigan demonstration under
the Rule argued that the current system of states submitting a
demonstration to EPA, which EPA evaluates using a weight of
evidence approach, is biased: “The state or local air agency
that submits a demonstration is a proponent of the demon-
stration, and therefore has incentive to either ignore or down-
play evidence that is unfavorable to the demonstration. EPAs
limitation of other evidence to that ‘otherwise known to the
agency’ abdicates EPAs duty to environmental justice commu-
nities. Such communities may not have the technical expertise
to make relevant, unfavorable evidence ‘known to the agency.’
Thus, EPAs approach is inherently biased in favor of granting
exceptional event exclusions.” EJ proponents may also argue
that EJ communities suffer disproportionately by reclassifica-
tion from nonattainment to attainment, thus EPA should be
careful when using the Rule to enable such reclassifications.

Adequacy of EPA Resources

EPA may be under-resourced to respond to the current vol-
ume of state demonstrations.! The volume of demonstra-
tions may increase in response to increased prevalence and
severity of exceptional events, modeling improvements, and
tightening NAAQS. Reviewing demonstrations is currently
resource-intensive.'® The difficulty of reviewing demonstra-
tions may increase if states increasingly submit demonstra-
tions for far-off international events. The above factors
suggest the possibility that EPA will seek increased funding
and staffing to review demonstrations, consider procedural
streamlining (EPA recently stated its intent to ensure the Rule
provides an “efficient and clear pathway for excluding
data”),'¢ and or consider whether artificial intelligence can
assist with data analytics. State air agencies may also seek or
reallocate resources to prepare demonstrations.

The Rule’s definition of a wildfire includes fires
caused by unauthorized activity or accidental
human caused actions, or a prescribed fire that

has developed into a wildfire.
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Additional Considerations

EPA tightening of NAAQS may increase state use of the
Rule, which use may reduce the air quality impact of the
tightening of NAAQS. EPA revised the PM, s primary annual
NAAQS in February 2024 and suggested that the Rule may
impact initial area designations.

Critics of the Rule say it disconnects design values and
attainment classifications from reality. GAO'’s 2023 report
noted: “[T]hese stakeholders said that people are still
breathing polluted air from wildfire smoke irrespective of
NAAQS compliance status. Similarly, EPA officials said that
this approach identifies air pollution events beyond the
control of the states for purposes of regulation, but does not
remove the unhealthy air pollution.” If criteria pollution from

wildfires and similar events increases, this disconnect may
grow. The Rule does not cap the number of violative
readings that can be excluded. As a portion of the U.S.
population gained greater mobility to live and work where
they please post-COVID, air quality data that accurately
reflects air quality would enable better-informed decisions
on where to live, potentially relevant to medical and human
health costs.

Conclusion

The author is not aware of EPA signaling intent to amend
the Rule. EPA seems to instead be focusing efforts on
addressing many of the above factors via guidance-level
documents and initiatives, some discussed above. The Rule
seems a subject warranting significant EPA attention. em

Paul Jacobson is an environmental attorney at Spencer Fane LLP. Email: pjacobson@spencerfane.com.
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-49th Annual AAWMA Air Information Exchange

Get the latest information on research and regulatory issues directly from the experts!

Join A&WMA at one of the best kept secrets in the industry for information exchange, networking, and
solutions. This year's progrém will include presentations from U.S. EPA experts on Environmental Justice,
Wildland Fire Smoke and Air Quality, Fenceline Monitoring Methods, National Ambient Air Quality Standards,
New Source Review, National Emissions Inventory, AirToxScreen, the Clean Air Act, and more. °

Additional speakers from industry, NGOs, agencies and academia will share their expértise and the Iaté_st
solutions for maintaining compliance and reducing environmental impact_s.
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