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Agenda 

• OSHA Update

• Workplace Violence Update
• Federal OSHA Update
• California’s New Workplace Violence Prevention Law 
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OSHA Update
Workplace Health and Safety



2024 OSHA Update

• Employee Representation During OSHA Inspection

• Heat-Related Hazards (Outdoor and Indoor Heat)

• Most-Frequently Cited Standards

• Increased Civil and Criminal Enforcement

• Injury and Illness Recordkeeping – ITA Annual Electronic Submittal 
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Employee Representation During Inspection

• Section 8(e) of OSH Act, 29 USC 657(e):
• Subject to regulations issued by the Secretary, a representative of the employer and 

a representative authorized by his employees shall be given an opportunity to 
accompany the Secretary or his authorized representative during the physical 
inspection of any workplace under subsection (a) for the purpose of aiding such 
inspection. Where there is no authorized employee representative, the Secretary or 
his authorized representative shall consult with a reasonable number of employees 
concerning matters of health and safety in the workplace.
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Employee Representation During Inspection

• New Final Rule - 89 Fed. Reg. 22558

• Issued April 1 - Effective May 31, 2024

• Amends 29 CFR 1903.8
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Employee Representation During Inspection

Previous 29 CFR 1903.8(c)

The representative(s) authorized by 
employees shall be an employee(s) of the 
employer. However, if in the judgment of the 
Compliance Safety and Health Officer, good 
cause has been shown why accompaniment 
by a third party who is not an employee of 
the employer (such as an industrial hygienist 
or a safety engineer) is reasonably 
necessary to the conduct of an effective and 
thorough physical inspection of the 
workplace, such third party may accompany 
the Compliance Safety and Health Officer 
during the inspection.
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New 29 CFR 1903.8(c)
The representative(s) authorized by employees may 
be an employee of the employer or a third party. 
When the representative(s) authorized by 
employees is not an employee of the employer, they 
may accompany the Compliance Safety and Health 
Officer during the inspection if, in the judgment of 
the Compliance Safety and Health Officer, good 
cause has been shown why accompaniment by a 
third party is reasonably necessary to the conduct of 
an effective and thorough physical inspection of the 
workplace (including but not limited to because of 
their relevant knowledge, skills, or experience with 
hazards or conditions in the workplace or similar 
workplaces, or language or communication skills).



“Good Cause” and “Reasonably Necessary”

• Union representative(s) at non-Union worksite

• Interviews of employees?

• Records review?
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Heat-Related Hazards - OSHA Industry Focus

Outdoors Indoors
Agriculture Bakeries, kitchens, and laundries (sources with 

indoor heat-generating appliances)

Construction – especially, road, roofing, and 
other outdoor work

Electrical utilities (particularly boiler rooms)

Construction – roofing work Fire Service

Landscaping Iron and steel mills and foundries

Mail and package delivery Manufacturing with hot local heat sources, like 
furnaces (e.g., paper products or concrete)

Oil and gas well operations Warehousing
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Heat-Related Hazards – OSHA 

• Final standard not yet promulgated, BUT:

• “Hazard Alert” issued & enforcement initiative

• National Emphasis Program CPL 03-00-024 2022

• National Advisory Committee - Heat Injury and 
Illness Prevention Work Group.

• Heat Illness Prevention campaign
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Heat-Related Hazards - OSHA

12



Heat-Related Hazard - States

• Washington, Minnesota, California, Oregon, and Colorado have 
specific laws governing occupational heat exposure. 
• Maryland working on draft regulations

• Florida and Texas ban local governments from enforcing their own 
heat regulations.
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OSHA – Most Frequently Cited Standards
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OSHA - Most Frequently Cited Standards
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OSHA – Increased Civil and Criminal Enforcement
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OSHA – Increased Civil and Criminal Enforcement

• Civil Enforcement
• April 2024 – Auto Recycler and Parts Supplier - $868,628
• April 2024 – Food Manufacturer - $761,876
• April 2024 – Construction Contractor - $1,038,918
• March 2024 – Frozen Food Manufacturer - $551,719
• February 2024 – Wood Products Manufacturer - $2,471,683 
• February 2024 – Construction Contractor - $1,017,248
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OSHA Increased Civil and Criminal Enforcement

• Instance-by-Instance Policy
• Falls, trenching, machine guarding, respiratory protection, permit 

required confined spaces, lockout tagout, and recordkeeping

• “Grouping” Policy

• Enhanced settlement requirements
• Third-party audits
• Compliance programs
• Increased employee and worker participation
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OSHA Increased Civil and Criminal Enforcement

• Temp. Workers and Contract Hires
• Supervision on day-to-day basis
• Contract provisions critical
• Must both employers record?



Criminal Enforcement of Workplace Safety Rules

• OSH Act Crimes Not Historically Prosecuted

• Section 17 
• Willful violation of OSHA standard and said violation causes death 

of employee
• Providing advance notice of an inspection
• Knowing false statements, representations, or certifications
• Misdemeanor – a fine no more than $10,000 and/or incarceration 

for no more than 6 mos.
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Criminal Enforcement of Workplace Safety Rules

• US Justice Department and OSHA
• February 2024 – Jose Lema - Roofing Company – fall from roof
• February 2024 – Didion Milling – Manager, VP of Operations, and 

Food Safety manager sentenced to two years in prison
• August 2023 – Skinner Tank – Deferred Prosecution Agreement

• State Prosecutions
• February 2024 – NY construction supervisor charged with criminally 

negligent homicide and reckless endangerment
• January 2023 - A4S LLC – Owner charged with felony manslaughter in 

Colorado based on OSHA referral for trenching violations
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Injury and Illness Recordkeeping

• What is an “Establishment”?

• Employers must keep a separate OSHA 300 Log for each establishment that 
is expected to be in operation for one year or longer.

• An establishment is a single physical location where business is conducted 
or where services or industrial operations are performed. For activities where 
employees do not work at a single physical location, such as construction; 
transportation; communications, electric, gas and sanitary services; and 
similar operations, the establishment is represented by main or branch 
offices, terminals, stations, etc. that either supervise such activities or are the 
base from which personnel carry out these activities.



Injury and Illness Recordkeeping

• Can an establishment include more than one physical location?

• Are remote or WFH employees considered a separate establishment? 

• What about employees that work at several different locations or do not work 
at any of my establishments at all?

• What if employee of one of my establishments is injured or becomes ill while 
visiting or working at another of my establishments, or while working away 
from any of my establishments?

• Can records for all of my establishments at HQ or at central location? 



Injury and Illness Recordkeeping

• Should part-time workers be included?

• Should contract hires or temp. agency hires be included?

• Does employer include vacation time?

• Does employer include sick leave?

• Can holidays be included?



Injury Tracking Application 
Annual Electronic Submittal
• Annual submittal by March 2 – If you missed deadline, OSHA still requires 

submittal

• What has to be submitted?
• 300A Submission: 

• Establishments with 250+ employees not listed in Exempt Industries list and
• Establishments with 20-249 employees listed in the 300A Table.

• 300/301 Submission: 
• Establishments with 100+ employees listed in Appendix B to Subpart E of Part 1904, that 

OHSA refers to as designated “High-Hazard Industries”



Annual Electronic Submittal

• How to Submit? – OSHA’s Injury Tracking Application



Workplace Violence
Federal OSHA Update



OSHA Definition of Workplace Violence 

• Any act or threat of physical 
violence, harassment, intimidation 
or other threatening disruptive 
behavior that occurs at the 
workplace

• Workplace = any location where 
employees perform work related 
activities
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• Examples: 
• Active shooters
• Assault
• Battery 
• Bullying
• Physical or verbal intimidation or threats

• Sources: 
• Disgruntled employees
• Third parties, including clients, vendors, 

employees’ spouses, actors with 
criminal intent (robbery, gang violence)



Workplace Violence Rulemaking Efforts
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• In July 2016, several labor groups petitioned federal OSHA for a standard 
on workplace violence prevention 

• In January 2017, OSHA granted the groups’ petition to establish a federal 
OSHA workplace violence prevention standard appliable to healthcare 
and social assistance settings.
• Pre-rule stage
• Re-opened for comments in July 2023 
• No specific timeline for next steps



Workplace Violence Rulemaking Efforts
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• HR 1195 (Workplace Violence Prevention for Health Care and Social 
Service Workers’ Act) passed by the House on April 16, 2021

• Would have required OSHA to: 
• issue interim final rule requiring employers in health care and social service 

settings to develop workplace violence prevention plans 
• Issue final standard in 42 months

• Bill never found its way to Senate 



OSHA Workplace Violence Enforcement
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• No specific workplace violence standard/regulation

• OSHA exercises enforcement power under a catch-all “General Duty 
Clause”

• Section 5(a)(1) of OSH Act, 29 USC 654(a)(1), requires that each 
employer “furnish to each of his employees employment and a place of 
employment which are free from recognized hazards that are causing or 
likely to cause health or serious physical harm”



OSHA Workplace Violence Enforcement
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• For enforcement, OSHA establishes hazard was recognized by 
referencing: 
• Industry guidance or practice
• Employer’s policies or practices
• Employer’s records (i.e., injury and illness data and reports)
• OSHA’s standard: 

• Employer knew or should have known about hazard and failed to abate it by feasible 
recognized methods

• Workplace violence is a known and recognized hazard in several 
industries (e.g., retail, education, health services)



OSHA Workplace Violence Enforcement
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• OSHA’s workplace violence prevention guidance includes: 
• Workplace violence prevention fact sheet
• Industry-specific workplace violence prevention guidelines

• Late-night retail 
• Healthcare and social services 
• Taxi drivers



California’s Workplace Violence 
Prevention Law 



Senate Bill 533: California’s Workplace Violence Law
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• Codified at Labor Code section 6401.9 

• Requires employers to establish, implement and maintain a Workplace Violence Prevention 
Plan (WVPP) by July 1, 2024

• Almost all employers and employees in CA covered

• Exempted workplaces include: 
• Health care facilities and employers covered by California's existing healthcare workplace 

prevention standard;
• Facilities operated by the Department of Corrections and Rehabilitation;
• Certain law enforcement agencies;
• Teleworkers; and
• Workplaces that are not publicly accessible and have less than 10 employes present at 

once



California’s Definition of Workplace Violence
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• Any act or threat of violence that occurs in a workplace, including but not limited to: 
• Threat or use of physical force against an employee that results in, or has a high 

likelihood of resulting in, injury, psychological trauma, or stress 
• Incident involving a threat or use of a firearm or other dangerous weapon, including use 

of common objects as weapons 

• Regardless of whether employee sustains an injury

• Does not include lawful acts of self-defense or defense of others

• “Threat” includes any: 
• verbal or written statement; and/or 
• behavioral or physical conduct
that conveys or reasonably could be perceived to convey intent to cause or place someone 
in fear of physical harm, and that serves no legitimate purpose 



California’s Definition of Workplace Violence
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Type 1: committed by a person who has no legitimate business at the worksite and 
includes violent acts by anyone who enters the workplace or approaches workers with 
the intent to commit a crime.
 - Examples: Robberies (retail and ride-hailing/taxi-cab settings); directed at maintenance 
workers, janitors, security guards 

Type 2: directed at employees by customers, clients, patients, students, inmates, or 
visitors

Type 3: against an employee by a present or former employee, supervisor, or manager

Type 4: committed in the workplace by person who does not work there but has or is 
known to have had personal relationship with an employee



11 Components of Written WVPPs
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• Names or job titles of people responsible for plan
• Procedures to obtain active involvement of employees and union representatives
• Methods employer will use to coordinate implementation of plan with other employers 
• Procedures for employer to respond to workplace violence reports and prohibit retaliation 

for reporting
• Procedures to ensure that employees comply with plan
• Procedures to communicate with employees regarding workplace violence matters
• Procedures to respond to actual workplace emergencies
• Procedures to develop and provide training
• Procedures to identify, evaluate and correct workplace violence hazards
• Procedures for post-incident response and investigation
• Procedures for reviewing the effectiveness of the plan and revising plan



California’s WVPP Requirements 
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• WVPP may be a part of existing IIPP or separate document 

• Core requirements of new law: 

• Workplace violence hazard identification, evaluation and correction
• Violent Incident Log
• Training 
• Recordkeeping 



California’s WVPP Requirements: Violent Incident 
Log
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• Employers are to record information in a violent incident log for every workplace 
violence incident 

• The log shall include the following information:
• Date and time of the incident 
• Location of the incident 
• Classification of who committed the violence 
• Circumstances at the time of the incident
• Type of incident 
• Consequences of the incident 
• Information about the person completing the log



California’s WVPP Requirements: Training
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• All WVPP trainings must: 
• Discuss in detail the entire WVPP 
• Discuss key definitions in the law
• Address how to seek assistance to prevent and respond to violent incidents as they are 

occurring 
• Address how employees must report incidents without fear of retaliation 
• Address hazards specific to employees’ jobs
• Outline corrective measures the employer has implemented
• Provide strategies for avoiding physical and other harm 
• Cover how employees can participate in developing and implementing the WVPP
• Discuss violent incident logs and how to obtain copies of records 
• Discuss how and where employees can obtain a copy of the WVPP



California’s WVPP Requirements: Training
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• Employers required to provide training when WVPP is first established (i.e., by 
July 1, 2024)

• Annual trainings required each year following initial training

• Additional training required when: 
• a new or previously unrecognized hazard has been identified 
• changes are made to WVPP 

• Trainings must include opportunity for interactive questions and answers



California’s WVPP Requirements: Recordkeeping
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• For 5 years, employers must maintain: 
• Records for hazard identification, evaluation and correction
• Violent Incident Logs
• Incident investigation related documentation  
• Cal/OSHA form 300

• For 1 year: 
• Training records 

• Training records, violent incident logs and records of hazard identification, 
evaluation and correction must be made available to employees and their 
representatives within 15 calendar days of their request to the employer 



California’s WVPP Requirements: Enforcement

44

• Cal/OSHA will enforce the new law through its standard inspection, citation, and 
penalty framework

• Penalties could range between $25,000 (for violations classified as "serious") or 
$153,744 (for violations classified as "willful")

• Cal/OSHA will also require employers deemed out of compliance to abate 
alleged violations, including changes to employers' policies and procedures



Workplace Violence: Closing Considerations
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• In addition to federal OSHA and/or Cal-OSHA enforcement related 
liability, workplace violence has the potential to create employment 
liability with respect to other areas:

• Negligent hiring claims
• Negligent supervision and retention claims
• Discrimination, harassment, retaliation, whistleblower and wrongful termination 

claims
• Claims under the FMLA/CFRA 
• Invasion of privacy and related claims



WVPP Resources for California Employers
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• Cal/OSHA recently published a fillable model WVPP template

• Cal/OSHA also released two fact sheets: one for employers and one for 
employees 
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Andrew Brought
Kansas City
816.292.8886
abrought@spencerfane.com

Elaisha Nandrajog
San Jose
408.918.2821
enandrajog@spencerfane.com



Always connected,
near and far
Austin

Cape Girardeau

Dakota Dunes

Dallas

Denver

Greenville

Hendersonville

Houston

Jefferson City

Kansas City

Las Vegas

Minneapolis

Nashville

Oklahoma City

Omaha

Overland Park

Phoenix

Plano

Salt Lake City

San Jose (Silicon Valley)

Santa Monica (Los Angeles)

Springfield

St. George

St. Louis

Tampa

Washington, D.C.



Clients and talented 
people thrive with us. 
Spencer Fane is among the highest ranked 
law firms in professional satisfaction and one 
of the fastest growing. The two achievements 
are fully connected.

510+
Attorneys

26
Offices

22
Practice Areas

25
Industries



Inclusion lifts us all. 
We’re all in.
The more diverse, equitable, and inclusive 
we are, the better equipped we become to 
rise above challenges and add new, creative, 
and fresh perspectives to the problems we 
solve. The important work to advance DEI at 
Spencer Fane is a shared passion.

33
Women Attorneys in 

Firm Leadership 
Positions

17
Diverse Attorneys 

Hired in 2023

38
Women Attorneys 

Hired in 2023

100%
Committed to 
Improving the 

Diversity of Our Firm
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