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C O R P O R AT E L I A B I L I T Y

Tips to Avoid Discrimination Lawsuits During the Hiring Process

BY RON FANO

A n industrial file sharpening company in Ohio was
ordered to pay $30,000 to a rejected job applicant
to settle a disability discrimination lawsuit filed by

the Equal Employment Opportunity Commission. Ac-
cording to the EEOC, employers like Save Edge Inc.,
paid more than $300 million for similar employment
discrimination violations and litigation in fiscal year
2014.

For most hiring managers, making sure their compa-
nies are not part of that statistic is a primary concern.

According to the lawsuit, however, Save Edge, Inc.,
found itself included after rescinding a job offer to An-
thony Hoover for an operator position after the com-
pany learned that he took a prescription drug for a sei-
zure disorder.

Several best practices can help companies comply
with regulations and avoid similar discrimination
claims and penalties. By putting all candidates through
the same documented hiring procedures, hiring manag-
ers can protect employers while finding the best people
possible to join their companies.

In the U.S., it is illegal to discriminate against a job
applicant or an employee because of the person’s race,
color, religion, sex (including pregnancy), national ori-
gin, age (40 or older), disability or genetic information.
It is also illegal to discriminate against a person because
he or she complained about discrimination, filed a
charge of discrimination or participated in an employ-
ment discrimination investigation or lawsuit.

To avoid discrimination claims from the hiring pro-
cess, employers should heed four best practice tips, in
particular:

1) Use a standard application form to make the play-
ing field level. Make it accessible in a variety of
media (e.g. website, professional/social media
sites; on/at job site; paper mail), and don’t request
information that asks about or implicates an appli-
cant’s status in a protected class.

2) Pick candidates to interview who most closely
match the written job requirements. If possible,
have more than one person selecting candidates to
interview.

3) Don’t ask questions on the application or in the in-
terviews that would reveal information in a pro-
tected category. Train interviewers to be espe-
cially cautious in the small talk that happens be-
fore and after the formal interview (e.g. ‘‘Are you
married?’’; ‘‘Do you have kids?’’ ‘‘What church do
you attend?’’).

4) Know which pre-screening tools to use and how to
use them.

Ron Fano is a partner with Spencer Fane Britt
& Browne LLP, who advises employers on
preventing employee issues. This includes
drafting employee handbooks and offensive
behavior policies; drafting, negotiating and
advising clients on employment agreements,
severance agreements and non-compete
agreements; advising employers regarding
wage and hour issues; and leading litigation
in various employment-related matters such
as wrongful termination claims and employ-
ment at-will issues.

He is admitted to the bar in Colorado, the U.S.
District Court for the District of Colorado and
the U.S. Court of Appeals for the Tenth
Circuit.
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Making the Most of Background Checks
Employers can, and in many cases should, conduct

background checks on potential new hires. Background
checks actually protect employers from some forms of
possible litigation, such as negligence claims, health
and safety violations or immigration noncompliance.
They can also reduce the risk of employee theft and
other honesty crimes and the risk of workplace vio-
lence. Hiring managers use background checks to con-
firm the accuracy of applicants’ credentials as well. The
2014 Employment Screening Benchmark Report from
HireRight indicated that 88 percent of employers run-
ning background checks uncovered a lie on a resume.

Even still, employers must be careful not to discrimi-
nate against potential new hires due to the information
obtained through background checks. To avoid dis-
crimination claims and EEOC violations, employers
cannot treat job applicants with the same criminal re-
cords differently based on race, color, religion, sex or
national origin. In addition, employers cannot dispro-
portionally exclude certain job applicants with criminal
histories even where the employer applies the criminal
record exclusions uniformly.

With this in mind, the following are a few ways that
employers can mitigate the risk relating to background
checks:

s get an applicant’s written consent to perform a
background check;

s explain that offers of employment are made con-
tingent on the satisfactory completion of a back-
ground check;

s develop a written policy for those managers and
employees doing the hiring, outlining how back-
ground checks should be conducted;

s keep background check information confidential
to the fullest extent possible—share information
only on a need-to-know basis and only use infor-
mation for its intended purpose;

s uniformly apply background check standards to
all potential employees without regard to race,
color, religion, sex or national origin;

s treat arrests and convictions differently;

s consider the amount of time that has passed since
the offense, conduct or completion of the offend-
er’s sentence;

s consider the nature and gravity of the offense or
conduct; and

s consider the nature of the job sought with the par-
ticular type of conduct or offense.

The EEOC takes the position that ‘‘blanket’’ exclu-
sions (e.g., refusal to hire anyone with a ‘‘felony convic-
tion’’) is discriminatory, unless a federal law requires
the applicant not to have a criminal conviction for the
job, such as shipping firearms. The EEOC will have a
hard time objecting to the use of the background checks
when the employer makes an individualized assess-
ment of an applicant’s criminal history.

Running Credit Checks
Both federal and state laws limit the type of informa-

tion that employers can obtain through a credit check.

While individual state laws may vary, most provide that
employers can check for credit worthiness, standing,
capacity and history at least for certain positions. How-
ever, there are limits on what can be obtained and there
are specific requirements in terms of providing notice
that the credit checks are being done and used to make
employment decisions.

Under Colorado’s Employment Opportunity Act
(EOA), employers can use a credit report in making an
employment decision (e.g. hiring promotion, reassign-
ment, salary increase or decrease, discipline or termina-
tion) when:

s the employer is a bank or financial institution;

s a report is required by law; or

s a report is substantially related to the situation or
position, and the employer has a bona fide pur-
pose for requesting or using the information be-
cause of job requirements and the applicant re-
ceived a written disclosure of the bona fide
purpose.

If the credit information plays a part in why the ap-
plicant didn’t get the job, the EOA requires that employ-
ers disclose that fact to applicants and tell them what
particular information contributed to that decision. The
employer has to do this in writing using the same me-
dium in which the application was made. The employer
is allowed to ask the applicant to explain any unusual
or mitigating circumstances.

Steer Clear of Social Media
In Doing Background Checks

The number of people using social media and the
amount of information people divulge online continue
to grow. Today’s social media landscape includes ap-
proximately 284 million monthly active Twitter users,
1.39 billion monthly active Facebook users and 332 mil-
lion LinkedIn registered users, according to Digital In-
formation World.

We generally advise hiring managers not to access,
search or attempt to seek access to any applicant’s per-
sonal social media sites. More and more states are pass-
ing legislation that prohibits employers from requiring
applicants to provide access to their social media ac-
counts. Even when states do not prohibit it, using social
media in the hiring process is a bad idea. The reason:
employers could inadvertently discover information
about an individual they cannot legally use in consider-
ing an applicant’s fitness for a position, such as age,
gender, religion, ethnicity, disability or medical condi-
tion. Just seeing a picture of the applicant online con-
veys information that perhaps should not be part of the
interviewing process. The other issue is that the infor-
mation found on these sites may not be reliable or could
be misconstrued.

Even if an employer’s hiring decision is not based in
any way on illegal discriminatory grounds, once the em-
ployer has this knowledge about an applicant’s pro-
tected status, the employer knows facts that it is not al-
lowed to ask on an application or in an interview. Thus,
the employer loses an important defense to claims of
discrimination—it cannot claim ignorance of a candi-
date’s protected class.

If employers do use social media as part of the
screening process, they should:
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s develop a written policy with screening
guidelines—examples when social media could be
useful include awards, publications and industry
recognition;

s designate and train a limited number of people
who have the authority to screen applicants to use
such sites;

s of the information found, only disclose informa-
tion that relates to the job and does not involve
protected status or information; and

s apply screening guidelines with consistency.
The employer that chooses to use social media as

part of the screening process may also want to consider
only using LinkedIn for such purposes. This is due to
the fact that LinkedIn is specifically set up as a business
network and therefore more likely to be free from per-
sonal information that the employer would want to re-
main ignorant of in the screening and hiring process.

Conclusion
Implementing smart, consistent hiring procedures

and using screening tools correctly helps employers re-
duce the likelihood of discrimination claims. But em-
ployers must be aware that it is not just having policies
that directly discriminate against protected categories
that puts companies at risk. Discrimination that occurs
when a seemingly neutral policy has a discriminatory
effect on a protected class is also actionable. For ex-
ample, if a company were to decide that it was only go-
ing to accept applications through Facebook, such
policy, while applicable to all candidates and not di-
rectly discriminatory against any particular group,
could be deemed to have a discriminatory impact on
candidates over a certain age (i.e. those less likely to
use Facebook).

Given the many hidden minefields, having an experi-
enced employment law lawyer who can work effectively
with human resource managers may be the best protec-
tion employers can have for avoiding discrimination
claims.
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