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A fter a decade of use 
by real estate profes-
sionals, the Amer-

ican Land Title Association, the 
title trade association that creates 
and distributes forms used in real 
estate transactions, is decertifying 
its old ALTA Commitment and 
ALTA Plain Language Commit-
ment forms, both adopted in 2006. 
In their place, ALTA will adopt 
a new 2016 ALTA Commitment 
form for use beginning Dec. 31 
that combines elements of both 
prior forms. It’s important to note, 
however, that the parties and the 
title company still may agree to 
use any of the decertified forms.

In this article, we’ll review five 
substantive ways in which the 
2016 ALTA Commitment differs 
from previous forms.

1. Limits title company’s liabil-
ity to claims based on contract. 
The 2016 ALTA Commitment pro-
vides that any claims must be 
based on contract, which is done 
with the goal to prevent claims 
of negligence and negligent mis-
representation against a title com-
pany for its role in preparing the 
title commitment. The 2016 ALTA 
Commitment calls out the limita-
tion to contract claims twice – in 
the new notice section at the front 
of the commitment and in the 
commitment conditions under 
Section 6(b). 

In Colorado, the economic 
loss rule already serves to pre-
vent such negligence and neg-
ligent misrepresentation claims 
against a title company based on 
a contract. For instance, in A Good 
Time Rental, LLC v. First Am. Title 
Agency, Inc., 259 P.3d 534, 541 
(Colo. App. 2011), the court deter-
mined that the contract between 
the title company and the plain-
tiffs (signed closing instructions 
in this case) barred the negligence 
claims because the contract sub-
sumed the duties of the parties. 
Therefore, the emphasis in the 
new form may be overkill, at least 
in Colorado. 

2. Limits parties that can file 
suit. The 2016 ALTA Commit-
ment provides that only the pur-
chaser or the lender (depending 
on whether the commitment is 

for an own-
er’s policy or 
a lender’s pol-
icy) has stand-
ing to file suit 
against the 
title company 
based on the 
commitment. 

Like the lim-
itation to con-
tract claims 
m e n t i o n e d 

above, third-party claims are lim-
ited in two places – in the notice 
section of the commitment by 
stating, “The [Title] Company has 
not liability or obligation involv-
ing the content of this commit-
ment to any other person,” and in 
the commitment conditions sec-
tion by stating, “Only a Proposed 
Insured in Schedule A, and no 
other person, may make a claim 
under this Commitment.”  

The proposed insured refers to 
either the purchaser, the lender 
or both, but – more importantly – 
not the seller or the borrower. As a 
result, the limitation is to prevent 
a seller or a borrower from assert-
ing any liability against the title 
company in its preparation of the 
title commitment. 

3. Does not state premium 
amounts. The old commitment 
forms stated the amount of the 
title premium in the body of the 
commitment. With the new form, 
the amount of the premium is 
specifically excluded. Therefore, 
to obtain the amount of the premi-
um, you likely will need to obtain 
such amounts through a separate 
request to the title company.

4. Discontinues the use of 
TBDs in the commitment. With 
some transactions, the parties will 
request a title commitment before 
knowing the exact amount that 
will be requested for the title pol-
icy, the name of the buyer or the 
lender, or the property descrip-
tion. In those occasions, the title 
commitment lists the unknown 
policy amounts, names and prop-
erty descriptions as to be deter-
mined.

With the 2016 ALTA Commit-
ment, a title company is to discon-
tinue using TBD in the place of a 

policy amount, party or property 
description. Instead, for the policy 
amount, the title commitment will 
provide an estimate as to the pol-
icy amount, a default minimum 
or an amount by which the policy 
cannot exceed. For the name of 
the lender or buyer, a name is to 
be inserted. And, for the proper-
ty description, some reference as 
to the property is to be provid-
ed, even if a more precise legal 
description based on a survey will 
be provided at a later date. 

Further, the notice section of the 
commitment provides that it is 
only effective when the title com-
pany has entered in Schedule A 
both the specified dollar amount 
as the “proposed policy amount” 
and the name of the “proposed 
insured.”

5. Limits term of commitment 
to six months, unless extended. 
The previous commitment forms 
did not contain an expiration date 
for the commitment. If viewing 
the commitment as an offer by 
the title company to provide title 
coverage, then the lack of a termi-
nation date arguably meant the 
offer did not end. Given changing 
circumstances, a title company 
may not want to extend the offer 
into the far future. 

The 2016 ALTA Commitment 
mandates an end date to the term 
of the commitment. On the front 
of the commitment, it provides 
that, if all of the Schedule B, Part 
I – Requirements have not been 
met within six months from the 
date of the commitment, the com-
mitment terminates and any lia-
bility or obligations of the title 
company end on that date. 

As a result, the parties to the 
transaction will want to request 
and obtain extensions from the 
title company in writing if the 
closing will not occur within the 
six-month window. Otherwise, 
the parties may find themselves 
without a title commitment. 

In conclusion, with the 2016 
ALTA Commitment coming 
into mainstream use in the near 
future, real estate professionals 
will want to review the form in 
detail with attention paid to these 
changes. s
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