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PROGRAM OVERVIEW 
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Where we are today.. 
The intersection 
of social media 
and the law has 
arrived. 

The cases have 
begun… 
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AN OVERVIEW OF  
SOCIAL MEDIA AND 
LITIGATION 
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Social Media Facts 

• It is discoverable in litigation. 

• It can be used as evidence. 

• It might be considered free speech. 

• Doesn’t guarantee you win your case. 

• Might be deemed a business expectancy. 
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Social Media is Discoverable 

• Sharlatte Coates brought sex harassment claim 
against Mystic Blue Cruises Inc. Coates said her 
supervisor offered to remove an allegedly false 
insubordination charge if she agreed to have sex. 
 

• Employer sought “intimate” social media 
conversations by Coates and male employees of the 
company. 
 

• Court ruled that they were discoverable. 
 

• Coates v. Mystic Blue Cruises Inc., N.D. Ill., No. 1:11-
cv-01986, 8/9/12. 
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Discovery of Social Media Content 

• E.E.O.C. v. Simply Storage 
Management, U.S. Dist. Court for S.D. 
Indiana (May 11, 2010).  

• In this case, the employer was sued for 
sexual harassment by two employees.   

• In discovery, the employer sought 
production of photographs and videos 
as well as updates and messages on 
their Facebook and MySpace pages. 
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• The EEOC objected arguing privacy and an 
attempt to embarrass the plaintiffs. 

• The employer countered that the EEOC had 
placed the emotional health of the woman 
at issue by claiming “medical treatment” 
stemming from alleged harassment and 
claiming depression from post traumatic 
stress disorder. 

Discovery of Social Media Content 
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• The court ruled: 

– “It is reasonable to expect severe emotional or 
mental injury to manifest itself in some SNS 
content, and an examination of that content 
might reveal whether onset occurred, when, 
and the degree of distress. Further, information 
that evidences other stressors that could have 
produced the alleged emotional distress is also 
relevant.” 

Discovery of Social Media Content 
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Even Judges Read Social Media 
Purvis v. Commissioner of Social 
Security, 2011 WL 741234 (D. N.J. Feb. 
23, 2011).  Plaintiff claimed asthma as 
basis for social security income.  Claim 
was denied.  On Purvis's appeal, the 
court noted that "[a]lthough the Court 
remands the ALJ's decision for a more 
detailed finding, it notes that in the 
course of its own research, it discovered 
one profile on what is believed to be 
Plaintiff's Facebook page where she 
appears to be smoking ... If accurately 
depicted, Plaintiff's credibility is 
justifiably suspect." Id. at *7. 
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Social Media as Evidence 

• California Court upholds verdict of 
harassment based on blog postings of  
co-workers done on non-government site.  

 

• The employer was aware of the blog and did 
not block access to the site. 

– Espinoza v. Orange County, CA. (2/9/12) 
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Social Media as Evidence 

• Plaintiff sued for car accident against Defendant and 
claims Defendant was drunk.  Defendant denies. 
 

• Plaintiff’s lawyer produced printouts of Barnhart's 
MySpace page with entries before and after the 
collision which included references to regular alcohol 
use, her good friend Captain Morgan (rum), and 
frequent hangovers. 
 

• The jury found the defendant 95% liable for the 
collision and the plaintiffs were awarded $600k. 
– Morales, et al. v. Barnhart, Harris County District Court, 

157th, Harris County, TX (2011) 

11 



Is Social Media Free Speech? 

• According to one Court, no. 
 

• A mortuary student at the University of Minnesota sued to appeal 
discipline imposed against her for posts on Facebook.  Tatro v. 
University of Minnesota, 816 N.W.2d 509 (Mn. 2012).  
 

• The Supreme Court of Minnesota was asked to evaluate whether 
discipline imposed against Tatro by the school constituted a 
violation of her right to free speech under the First Amendment to 
the Constitution.  
 

• The Minnesota Supreme Court, in a case of first impression, 
rejected her claims finding that Tatro had agreed to certain 
Mortuary Science Program Rules, which were more restrictive 
than normal student speech restrictions. 
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Is it Free Speech to “Like” Something? 

• According to the ACLU, yes.  According to the Court, no. 
 

• The case revolves around six Virginia employees who were fired by 
Hampton Sheriff B.J. Roberts after they supported his re-election 
opponent in 2009. One worker, Daniel Ray Carter, had “liked” the 
Facebook page of Roberts’ opponent. 
 

• Carter argued that to “Like” was the same as free speech and he could 
not be fired.  The Court disagreed. 
 

• "Liking a Facebook page is insufficient speech to merit constitutional 
protection," Judge Judge Raymond A. Jackson wrote in May, 2012, 
because it doesn't "involve actual statements.” 
 

• The ACLU has filed an appeal on behalf of Carter to the 4th Circuit Court 
of Appeals. 
 
 13 



Don’t Assume It Gives You a Win. 

• A judge ruled that adult themed posts on a social media page were relevant to a 
woman’s sexual harassment claim, but were not yet fatal to her case at the 
summary judgment stage. 

 

• This case began with police officer Christina Targonski and her workplace, the 
City of Oak Ridge, Tennessee.  Targonski claimed she was discriminated against 
and retaliated against by the City. During the course of her litigation, it was 
revealed that Targonski posted on her Facebook account that she was interested 
in "Naked Twister" and other adult themed conduct. Her posts were occurring at 
the time she claims the rumors created a hostile work environment. 

 

• The Court found the posts curious, but noted that Targonski called the posts 
"jokes" between friends.  The Court then found, at the early stage of the case, 
that Targonski - if she was to be believed - could proceed with her case.  
Targonski v. City of Oak Ridge, Case No. 3:11-CV-269 (E.Dist. of Tenn., July 18, 
2012 
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Can We Sue For Facebook Loss?  

• Court ruled that the loss of a Facebook page 
(and the 19,000 “fans” was not a 
compensable loss. 

– “Piggy Paint’s alleged business expectancy with 
the ‘fans’ of its facebook page is too indefinite to 
form the basis of an actual expectation of 
business.” 

– Lown Companies, LLC, v. Piggy Paint, LLC, 2012 
WL 3277188 (W.D. MI, 2012) 
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Social Media Another Way 

Former employee has contacted 
20 of the contract workers you 
use on behalf of her new 
employer and is soliciting their 
business. The former employee 
has “connected” with 20 of your 
clients via Linkedin and is 
encouraging them to call her. 

 

• Does this conduct violate the 
non-compete agreement? 
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Yes Virginia, You can sue… 

• TekSystems, Inc. v. Hammernik, et al., 2010 
WL 1624258 (D. Minn. Mar. 16, 2010) 

 

• The lawsuit alleged that after Hammernik 
left TEKsystems in November 2009, she 
“communicated” with at least 20 
TEKSystems contract employees and 
“connected” with about 16 of them using 
the LinkedIn professional network. 
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How it ended… 

• The case settled after the Company got a 
permanent injunction against the employee. 

The lesson learned: 

Conduct over Twitter, Facebook 

and LinkedIn are increasingly being 

used by the Courts and are being 

analyzed as if they were spoken or 

sent by e-mail, fax or letter.  Your 

employees should be aware that 

policies relating to conduct apply 

equally to social media. 
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So what does this mean? 

• Social media is becoming an increasing part 
of our daily work lives.  Thus, we will see it 
becoming more intertwined with how 
employees – and former employees – 
operate… 

• And demonstrate  
their idiocy.   
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SOCIAL MEDIA AND THE 
NATIONAL LABOR 
RELATIONS BOARD 
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The New Sheriff in Town… 

They are the primary government employment related agency, 
which is addressing  the rights of employees and employers 
regarding social media. 
 
They are getting very aggressive (historically) in taking actions 
to increase employee rights.  (See the new posting rule) 
 
They are encouraging employees (even non-union employees) 
to file unfair labor practice charges related to social media 
discipline. 
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http://www.nlrb.gov/


The NLRB 

• Federal Agency headquartered in 
Washington, D.C. 
 

• Has a five member governing board, but the 
majority is determined by the party in power 
– (thus, politics occasionally enters the picture) 

 

• Has the authority to investigate, ajudicate 
and sue you to enforce their orders. 
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So, what can they do, really? 
 

Remedies available to the NLRB if you have 
committed an Unfair Labor Practice: 
 

1. Requiring you to cleanse their record of 
discipline; 

2. Requiring you to reinstate them; 

3. Requiring you to pay them backpay; 

4. Requiring you to post a notice to employees; and 

5. Court Injunctions. 
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So what is the biggest issue? 

• Policies that the NLRB feel are too broad. 
– Example: “Employees should not make disparaging 

remarks about the company, their supervisor, etc. on 
social media websites, blogs or any other form of 
electronic media.” 
 

• Drafting tip? 
– If you must have a policy addressing comments, 

make sure it is limited to trade secrets, confidential 
information about the company or customers, and 
information that if released would breach 
agreements the company has. 
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You Make the Call #1 

Five employees do not like their co-worker.  They 
believe the co-worker is a slacker and fakes illnesses to 
get out of work.  They post derogatory messages on 
her Facebook page containing obscenities and openly 
expressing their negative feelings toward her.  The 
victim complains.  Following an investigation, the five 
employees are discharged for harassment under the 
company’s zero tolerance policy.  Any problem with 
the discharges? 
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You Make the Call #1 

Most likely.  Recently, an administrative law judge of the Board 
held that the five employees were engaging in concerted 
protected activity for which they could not be discharged.   

The judge held that the Facebook postings were no different 
than “water cooler” talk and could not be interfered with.  He 
held that even though the conversations were not directed to 
the employer, because they involved terms and conditions of 
employment they were protected.   

 

The judge ordered the employees reinstated. An appeal to the 
Board is pending. 
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You Make the Call #2 

Employer is an ambulance service.  Employer had a policy 
prohibiting disparaging comments when discussing the 
company or an employee’s superiors.  An employee is asked by 
a supervisor to prepare an incident report about a customer 
complaint about the employee.  The employee asked for a 
union representative to be present during the preparation of 
the report.  She did not get the union rep.  Employee goes 
home and makes a negative post about her supervisor on her 
personal Facebook page, which drew supportive comments 
from co-workers and further negative comments about the 
supervisor.   Employee is fired.  Was it permissible? 

27 



You Make the Call #2 

According to the NLRB, no.  The policy prohibiting 
negative comments was unlawful as likely to prohibit 
an employee from engaging in lawful activity. 

The NLRB further found that a discussion about an 
employer’s refusal to comply with an employee’s 
Weingarten right and discussing a supervisor on 
Facebook was protected activity. 

The termination was unlawful. 
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You Make the Call #3 

Employee is a reporter.  His employer encourages  him to open 
a Twitter account and use twitter to get stories out.  Employee 
gets a twitter account.  Employee’s twitter biography mentions 
that the employee is a reporter and names his employer.   
Employee sends out a tweet critical of the newspaper’s copy 
editors.  Employer questions the employee and orders him not 
to air internal grievances or comment about the paper publicly.   
Employee then posts derogatory comments about homicides in 
the city and tweets negatively about a tv station.  Employer 
terminates employee because of his repeated tweets damaging 
the newspaper’s good will.  Was the termination lawful? 
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You Make the Call #3 

According to the NLRB, yes.  The reporters tweets 
were not related to his wages, hours or working 
conditions.  In addition, he was not tweeting in order 
to involve others in issues related to employer.  Rather, 
he ignored his employer’s warnings about 
inappropriate tweets.  

The termination was lawful. 
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You Make the Call #4 

Employer is a restaurant with an unwritten policy that 
waitresses don’t share tips with the bartenders even though 
the bartenders help serve food.  A bartender discussed the 
issue with a co-worker who agreed that it “sucked.” Several 
months later in Facebook posts, the bartender complained to a 
relative that he was doing waitresses work without the tips.  
He called the restaurant’s customers “rednecks” and said he 
hoped that they choked on glass as they drove home drunk.  
He didn’t discuss the posting with co-workers and none of 
them responded.  The owner sent a facebook message to the 
employee telling him his services were no longer needed.  Was 
the termination lawful? 
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You Make the Call #4 

According to the NLRB, yes.  Although the postings 
concerned terms and conditions of work, the 
employee did not discuss the posting with co-workers 
and none of them responded to the posting.  There 
were no employee meetings or any attempt to initiate 
group action concerning the policy. 

The termination was lawful. 
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You Make the Call #5 

Employer provides emergency and non-emergency medical 
transportation and fire protection services.  Employee is a 
dispatcher.  A Senator representing the state in which the 
employer was located announced some fire districts were 
getting federal grants.  Employee posts on the Senator’s 
“Facebook Wall” that her employer only got its contracts 
because it was the cheapest in town, paid less than the 
national average and only two trucks for an entire county.  She 
also posted that the company sent a crew who was unable to 
perform CPR to respond to a cardiac arrest call.  Employer 
terminates the employee for public posting of disparaging 
remarks and revealing confidential information.  Was the 
termination lawful? 
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You Make the Call #5 

According to the NLRB, yes.  The employee did not discuss her 
posting with any other employees, including her husband who 
was an EMT.  There were no employee meetings regarding the 
posting.  The employee also did not use the postings as a way 
to complain to management.  The employee admitted that she 
did not expect the Senator to assist her employment situation. 

The termination was lawful. 
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You Make the Call #6 

Employer was a retail store operator.  Employee was a customer 
service employee.  Employee posts on Facebook critical 
comments about a new Assistant Manager.  Employee noted 
“tyranny” at the store and that the Employer was going to get a 
wake up call when people quit.  Co-workers posted asking why 
he was “wound up.”  Employee responded by calling the 
Assistant Manager a “super mega puta” and complained about 
discipline.  One co-worker posted a “hang in there” kind of 
comment.  Store Manager gave the employee a one-day 
suspension that prohibited promotion for 12 months.  Was the 
discipline lawful? 
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You Make the Call #6 

According to the NLRB, yes.  The postings were expressions of 
an individual’s gripe.  They expressed only frustration with his 
individual dispute and did not contain language suggesting 
group action. The termination was lawful. 

36 



POLICY TIPS AND 
QUESTIONS WE GET 
FROM CLIENTS 
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Social Media Policies 

• What are they? 

– A social media policy outlines for employees the 
corporate guidelines or principles of 
communicating in the online world.  

– Do you have any existing communications, 
privacy and ethics policies?  If so, you may be 
half-way there already. 



Social Media Policies 

• Questions to Consider: 
– If someone at your offices blogs, tweets or posts 

for the company, what happens when they leave 
the company? 

– Who owns the “friends” or “followers”? 

– Can I load up the company’s client list to 
LinkedIn? 

– What am I permitted to post anonymously? 

 



Social Media Policies 

• Employees should know that they have no 
right to privacy with respect to social 
networking.  

– “Employer reserves the right to monitor 
employee use of social media regardless of 
location (i.e. at work on a company computer or 
on personal time with a home computer).” 



Social Media Policies 

• Employees should be reminded that 
company policies on anti-harassment, ethics 
and company loyalty extend to all forms of 
communication (including social media) both 
inside and outside the workplace.  

 



• Address Use and Misuse 
of Electronic Devices. 1 

• Confidentiality and Trade 
Secret. 2 

• Ethics and Harassment 
Policies Do Apply. 3 

Do these 
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• Forget about e-mail or 
instant messaging. 1 

• Assume you can cover all 
areas of social media. 2 

• Forget to get employees 
to recognize the policy. 3 

Don’t do these 
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Not there yet 

• There is no such thing as a 

“Friend” privilege preventing a 

Court from ordering someone 

to provide a username, 

password or details from a  

Social Media account where you 

have limited your posts to “friends.” 
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Questions We Get From Clients 
 

Can an employer prohibit 
an employee from being a 
Facebook friend with a 
client? 

 

Couldn’t an employee 
argue they were friends 
before work? 



Questions We Get From Clients 

Our company has a 
Facebook page and 
Twitter site. How would 
you guide us regarding 
postings or comments 
by employees – even on 
their own time? 



Questions We Get From Clients 

If an applicant provides a link to their Facebook page on 
their resume and the page contains their views on 
litigation and politics, can we look at it and use it? 

  



Questions We Get From Clients 
We have had trouble 
getting previous 
employees to change their 
“title and company” on 
LinkedIn, i.e., our old CEO 
still lists himself as a 
“current CEO.” Is there 
anything we can do to get 
them to change it? 
LinkedIn won’t change it. 



Questions We Get From Clients 

Can an employer be liable for 
the harassing Facebook posts 
of one employee toward 
another if the posts are made 
off-duty and off-premises? 
  

  



Questions We Get From Clients 

Can you include the 
language in a social media 
policy that says “all 
electronic media currently 
in use today and any other 
electronic media yet to be 
developed” when 
addressing what is and is 
not acceptable in the 
workplace? 
   
  
  



Questions We Get From Clients 

What, if any recourse, does 
a school district or 
university have if students 
post lies about teachers or 
administrators on personal 
social media accounts? 
   

  

  

  

I just created a 
Facebook page called 
“Ms. Johnson is the 
worst teacher ever” 



Questions We Get From Clients 

Regarding LinkedIn, 
can a firm prevent a 
former employee from 
recommending 
someone? 



Questions We Get From Clients 
If an employer pays for the use of the internet but it is 
the employees phone, can the employer ask them not 
to use social networking? 
 
   
   
   
  
  
  



Quick Tip 

• Companies should update 
their document retention 
policy to include social 
media activity. The 
procedures that the 
company is following for  
e-mails in terms of storage 
and retention periods may 
be a good starting point.  
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THANK YOU FOR ATTENDING! 

 

• Any Questions? 

 

 
 David Kight, Esq. 
 Kelly Campbell, Esq. 
 Jamie Cotter, Esq. 
  Spencer Fane Britt & Browne, LLP 
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